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Mr. Christopher Hughey
Acting General Counsel
Federal Election Commission
999 E Street, NW
Washiuaton, DC 20463

Re: MIJR 6366 (U.S. Chamber of Commerce/Bill Miller)
Dear Mr. Hughey:

This office represents the Chamber of Commerce of the United States of America
(“Chamber”) and Bill Miller in the above-captioned Matter Under Review
(“MUR"). This letter responds to a Complaint by Ryan Miskell received by the
Federal Election Commission (“FEC” or “Commission™) on September 2, 2010.
The Complaint allagvs that the Ciinmber ntl Mr. Miiler coordinater an
electieneering commumication with the Senate campuign of Jane Norton.

The Chamber and Mr. Miller deny coordinating an electioneering communication
with the Norton campaign. Furthermore, and as detailed below, the Complaint’s.
speculation is insufficient to find reason to believe that the Chamber and Mr. Miller
violated the Federal Election Campaign Act of 1971, as amended (“Act” or
“FECA").

FACTS

The Chazuher is an incorporated trade association that serves as the world’s largest
federation of business companies and associations representing the interests of over
3,000,000 businesses and business associations. Mr. Miller is the Chamber’s Senior
Vice President for Political Affairs & Federation Relations. Miller Aff. at§1. In
that capacity, Mr. Miller often plays a role in selecting and announcing the federal
candidates endorsed by the Chamber and in the Chamber’s electioneering
communications. Miller Aff. at § 2.

The Chiember meiritains a formai coordination firewuli policy that aliows the
Chember to maintdin the irdepandence of its public adverlising —incluling its
electinnmriug communisations — aotwithsiending the Chamber’s eminmeriants and
other interactions with faderal candidates and officeholders. Mr. Miller received a
copy of this policy on June 17, 2010, and has followed it. Miller Aff. at § 3.
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On June 28, 2010, the Chamber issued a press release endorsing Ms. Norton for
election to the United States Senate from Colorado. Miller Aff. at §4. The same
day, the Norton campaign hosted and paid for a conferemrce call with reporters so
that Thomas J. Donohue, the President and CEO of the Chamber, oould announce
the madorsemem. Miiller Aff. at 6. Partimipanis on the call inchuied Ms. Norwn,
Mr. Donohue, aid membars of th:s medin. Miller Aff. at §6. Contrasy td the
assartion i the Complains at § 3, Mr. Miller did not pasticipate in the call. Any
discnssion hetween the Nortnn eampaign and tise Chainber prior to the call was
limited to communications about the endorsemeni anil the logistics cf the call itself.
Miller AfY. at 915, 7.

At no point prior to the June 28, 2010, press relesse and conference call did Mr.
Miller ur uny otlmr representative of the Chamber discuss with Ms. Norton or her
campaign the Chamber’s public advertising or the campaign’s non-public campaign
plans, piojeats, activities, or needs in connectian with uny future publie wdvertising
by the Chombax. Miller Aff. it ] 7. Onn nf the press accouhts regarding the
endarsmnent thnit is apperded to the Complaim gonfirmn this fact: “Norten’s
campmaign said Monday that it has ne knowledge of money holp coming her
direction from the endorsement.” See Allison Sherry, U.S. Chamber Backs Norton,

The Denver Post, June 28, 2010, ht{p://blogs.denverpost.com/ 010/06/28/u-
s-chamber-backs-norton/11096.

On Augus 2, 2010, the Cliamber sponsored an electioneering communication that
referrad to Mis. Norton. Ou July 29, 2010, the Cimatbur dlai an FEC Form 9
disclosing the elestionesring communication.! The electioneering communication
was not made at the request or suggestion of the Norton campaign or with its
involvement. Miller Aff. nt § 8. Furtharmure, neither Mr. Miler rior any other
representative of the Chamber discussed withh Ms. Nerton or her campaigu its non-
public campaign plans, projects, activities, or needs in connection with the
electioneering communication. Miller Aff. at § 8.

! ‘The Chamber ititinily filed its FEC Foim 9 ideatifying tirs tith: of thu elnrticenadng
commuaication as “Rock Ribbed Cymservative.” Later the sams day, the Chamber filed an amended
FEC Form 9 indicating that the title of the electioneering communication had been renamed as
*“Stand up to Washington.” Copies of these FEC Form 9 filings are available at
http://query.nictusa.com/pdi7881/10030394881/10030394881.pdfinavpancs=0 and
http://query.nictusa.com/pdf/022/10030400022/10030400022_pdfitnavpanes=0.
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Lastly, an affiliate of the Chamber, the Institute for Legal Reform (the “ILR™), has
retained Brownstein Hyatt Farber Schreck, LLP (“Brownstein™) for lobbying
services. Miller Aff. at§9. Ms. Norton's sister, Judy Black, works for Brownstein.
Neither Ms. Bleck ror Brownstein helped prepare or disseminate the Chambresr's
Augmt 1, 2010, elentioneering communicatior. Millar Aff. at§ 9.

THE COMPLAINT

On September 17, 2010, the Associate General Counsel of the Chamber received
notice of a Complaint filed by Ryan Miskell alleging that the Chamber coordinated
its August 2, 2010, electioneering communication with Ms. Norton and her
campaign. The only facts in the Complaint supporting the alleged coordinating
conduct are:

On Jnne 28, 2010 Bill Miller jeinet Jano Norfon and
her campaign manager Josh Penry announcing the
endorsement on a telephone conference call.?

Judy Black a representative of the Jane Norton
campaign also works for a lobbying firm that works
for the U.S. Chamber of Commerce.’

Compl. at Y 3, 9. From these twe statements, the Complaint inakes the following
conclusions:

It is believed that Bill Miller in his role as Senior Vice
President of the UU.S. Chamber knew ihe persogal
political plan of Mrs. Norton.

2 This factual assertion appears in the Complaint under the heading “Facts.” The Complaint
also states in its section tititd “ABegations” that: “‘Mr. Miller x5 a representaties of the Chamber had
also met with Jane Norton-a:d har cezmpaign team io diacucs eampaign strategy.” Compl. at§ 11. .
Because there is no other information about such a meeting provided in the Complaint, this statement
must be referring to the above-described conference call.

3 Based an the attachosmnts & the Comphtint, the lobbying firm mfeysed b in this factmal
reprasentation spnears to bz Brinmaein Hyatt Fasher Sahreck, LLP :md Nis. Black’s striod &g “a
repreamntativs of the Jane Norton eampaign” appears ta.be based on tha fact thar Ms. Blsek and M.
Norton are sisters.
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It is believed through public information and
knowledgeable sources that Josh Penry and Bill
Miller coordinated with Charlie and Judy Black to
raise the money for the indcpendent expenditure.

Compl. at 9 4, 8.* From tirese conclusiona the Complaint makes the following
allegation:

In this case, the U.S. Chamber launched the television
advertisement after meeting with Jane Norton and her
staff and consulting team as well as after formally

-endorsing Norton. This is a per se violation of the
anti-coordination: provisions of the FEC rules and
regulations.

Compl. at § 10. The Complaint’s twp factual ptodicates do not suppnrt this
coordination allegation.

This is not the first unsubstantiated complaint alleging that the Chamber has
coordinated its electioneering communications. On May 6, 2009, the Commission
found there was no reason to believe that the Chamber coordinated with a 2008
Senate candidate. In that matter, the Commission concluded that “the Complaint’s
inference” of coordindtion was not enough to proceed. FEC MUR 6077, Factual
and Legal Analysis at 5. The Commission further explained:

Theve is na ather suppott offered for the Complaint’s
allegatins ns to the coordinating canduct.
Unwarranted legal conclusions from asserted facts, or
mere speculation, will not be accepted as true and

‘ The Complaint also statss: “Tho U.S. Chamber of Commerce did not list contributors on the
FEC Form 9.” Compl. at 7. Wban ¢auplad with ths Contplaint’s statement above that thr:
Chamber coordinated to “raise the money for the independent expenditure,” the Complaint appears
to be suggesting that the Chamber was required to disclose donors on its FEC Formi 9 report of its
August 2, 2010, electioneering communication. Notably, the Complaint does not specifically make
any such allegation. As will be discussed below, the Complaint's inadequate factual claims do not
justify any of its ailegations. Fuithprmuone, the Ciramber deetizn thet its fiseding for this
clectioneeriog commumjcation was raised in thia way or oilmrsise “for the purpose of making
electionearing commuaications” which is the standasd fer disclosing conttibutars on the FRC Form
9. See 11 C.F.R. § 104.20(c)(9).
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such speculative charges, especially when
accompanied by direct refutation, do not form an
adequate basis to find reason to beHeve that a
violation of the FECA has uccurred. Hore,
Compluinant’s iniorences aie convhiiagly ntiun:d by
the avdilahte infannation, theluding the response of
the Chamber, which donies any coordinafing aativity.

Id. at 6 (internal quotations and citation omitted); see also FEC MUR 6164, Factual
and Legal Analysis at 10 (“[b]ased on the speculative nature of the allegations as to
the coordination between the [respondents], the Commission finds no reason to
believe that” coordination occurred); FEC MUR 6120, Factual and Legal Analysis
at 5-6 (respondent “denies any coordination” and the Commission has “no evidence
to the coiftrary”). As explained in the Cornmission’s regulations, a complairit
“shouid convain a clear end concise recitation of the facts which desuribe a
violaiion.” 11 C.F.R. § 111.4(1i)(3). The Cumpleint faiis tv dv so.

THE ACT AND IMPLEMENTING REGULATIONS

As a corporation, the Chamber is prohibited from makiug “contributions” to
candidates for federal office. 2 U.S.C. § 441b. The Commission’s regulations
explain: “Any person who is otherwise prohibited from meking contributions ... is
prohibited from paying for a coordinated communication.” 11 CF.R. § 109.22. A
communication will be decmed a coordinated comumunication if it satisfies three
criteria. /d, § 109.21(a). The Chamber’s electianeering communication sutisfied
the first two critesia which require, in relovent pat, that the communicatinn: “Is
paid far, in whole or in pait, by a permt othar than [a] aandidate, authorized
committea, ar palidical party cetmmitiee [and] is an eh:ctioneering eommunication.”
Id. § 109.21(a)(1), (c)(1).

The third criterion, the so-called “conduct standards,” is satisfied if the
communication is made at the “tequest or suggestion” or with the “materidl
involvernenit™ uf a cendidate ar campaign connnittee or uftor one or more
“substantial discissions” about the communication with a candidate or campaign
committee. Jd. § 109.21(d)(1)-(3). This third criterion is also satisfied if the
commumicition is maric with e “cmumen vendar™ or “former emeloyee or
independant aonteastor” to a oamilidate ar canpaign commitiee. Je. § 109.21(d)(4)-
%)
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However, these “conduct standards” are not satisfied if an organization has
“established and implemented a firewall” unless “specific information indicates
that, despite the firewall, information about the cmrdidate’s ... campaign plarms,
projects, activities, or needs that is materizl to the creation, productlom, or

" distiibation of tire cammunication was uard or canveyed to the person paying far

the commmication.” /o, § 109.21(H).
DISCUSSION

The facts alleged by the Complaint are insufficient to justify a coordination claim.
Furthermore, the Chamber and Mr. Miller specifically deny engaging in the
coordinating conduct alleged by the Complaint. Inadequate factual substantiation
coupled with the Chumber’s denials cannot form the basis for a finding by the
Commrission that tlsers is reason to believe that tite Chamnber and Mr. Miller
engugud in (e comdination.

Contrary to the Cammission’s regulations thet a complaint shawld contain “facts
which describe 2 violation,” 11 C.F.R. § 111.4(d)(3), the facts offered by the
Complaint fail to do so. Those facts are: (1) Chamber personnel participated in a
campaign-sponsored conference call during which the Chamber announced its
endorsement of Ms. Norton, and (2) the Brownstein law firm represents a Chamber
affiliate and also employs Ms. Black who is Ms. Norton's sister.

Neithier of these facts are sufficient to support the Complaint’s cocrdination claim.
The Complxint concedes this vraxkness by uring the qualifies “[i]t is balisved”
befare caareluding that (1) M. Millar “knew the pemonal politianl plas of Mrs.
Norton,” and (2) Mr. Miller coordinated fundraising activity for the electioneering
commuriication with Me. Rlack through the Chamber’s engagement nf Brownstein.

These two conclusions do not result from the two corresponding factual statements
offered by the Complaint. First, to say that Mr. Miller gained knowledge of the
Norton campaign’s plans from the campaign®s conference call about the Chamber’s
endorseraent is pure conjecture. Ia addifion, it is fillse. The press accouits —
presumably of reporters who participated in the conference call — attached to the
Complaint do not refer to any discussion of the camnpaign’s jslans during the caBl.

Furtheninore, private discumiion between the Chainber and the Norton campszign in
connection with the call was limited to the endorsement itself and the logistics af
the call. Miller Aff. §] 5, 7. At no paint was the Chamber’s August 2, 2010,




3

1104

Wilev

Hedi

Mr. Christopher Hughey
October 22, 2010
Page 7

electioneering communication discussed with the Norton campaign. Miller Aff. § 8.
The Norton campaign’s statement contained in one of the press accounts attached to
the Complaint that the campaign *has no knowledge of money help coming her
direction from flie endorstement™ confirms this lact. See Allison Sherry, U.S.
Chainber Backs Norton, The Denver Post, Juno 28, 2010,
http://logs.denverpoat.cestr/thespot/2010/06/28/ir s-chamber-bmiks-norivo/11096.

Second, the Complaint does not explain how the ratention by a separately
incorporated affiliate of the Chamber of a law firm that employs Ms. Norton's sister
supports the Complaint's conclusion that the Chamber coordinated its
electioneering communication. Like the first of the Complaint’s conclusions, this
too is naked speculation and, in addition, is false. Brownstein’s work for the ILR
has been limited to lobbying and did not livolve any work in conmnection with the
Chamber’s August 2, 2010, electioucering oommunication. Miller A, at 9.

The “conduct stamienis” of the cnordinetion megulsticas are satisfied if tio alleged
coordicated commenication is made at the “request or suggestion” ar with the
“material involvement” of a candidate or campaign committee or after one or more
“substantial dicussions” about the sommunieation with a candidate or campaign
commiftee. 11 CF.R. § 109.21(d)(1)-(3). The Chamber’s August 2, 2010,
electioneering communication was prepared and disseminated independently of the
Norton campaign and did not satisfy any of these “conduct standards” of the
coordination regulations.

Similarly, ton “cartduot stondardi’ thst dmeritans conedisration tbrongh a “oommeon
vendor” is only satinfiad if the cosnnon vendor has tmen retained to pravisie exrtain
servicas 1o a cnmpaign within 120 days of being retained “to create, produce, or
distribute [a] communication” for a third party. 11 C.F.R. § 109.21(d)(4); see also
FEC MUR 6077, Factual ans} Legal Axmlysis at 5 (“a vendor is a ‘cormeon vendor’
for the purposes of the Act only if the same vendor creates or distributes the ad
alleged to be coordinated”). First, there has been no allegation that Brownstein was
retained as a vendor to the Norton campaign. Ms. Black’s work for Brownstein
does not make it a vendor to her sister’s campaign. Second, the ILR retained
Brownstein to engage in lobbying cn behalf of the ILR, not to prepeze and
disscminate the Chamber’s electionoering caymuunication. Fucthermere, 1reither
Bronmtein nor Ms. Black noarticipated ia the creatien, production, ar distribntion of
the Chambwn’s Anguat 2, 2010, electionaering cammmunicationr.
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Lastly, the Chamber has established and implemented a coordination firewall
policy. Mr. Miller has adhered to the terms of the firewall. In order to overcome
the protections of the firewall, Commission regulations require “specific
information ... that, despite the firewall, informetion about the candidate’s ... -
cammign plans, prejects, activitier, or needs that is material to the creation,
production, or distribution of tht stommunication was used or conveyed to the
person paying for the communication.” /d. § 109.21¢h). The Camplaint odisrs no
such “specific information.”

CONCLUSION

The Complaint does not allege facts to support its coordination allegations and the
Chamber and Mr. Miller specifically deny that they engaged in coordinating
conduct. Accordingly, there is no reason to believe a violation occurred and this
matter should be dismiszed.

Sincerely,

(RO

Jan Witold Baran
Caleb P. Burns

Enclosure



